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(47) The Tribunal established that the sovereignty of the Ottoman Empire was undisputed up to 1880 and that
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subject to the jurisdiction of the Khedive of Egypt acting from the western coast of the Red Sea, and
other idands which remained under the Ottoman Vilayet of Yemen until the dissolution of the Empire
after the First World War.
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(75) Brownlie lan, The Rule of Law in International Affairs, Clarendon Press, Oxford, 1998, P. 152.

(76) Bernard H., Oxman, Op. Cit., P. 670.

(77) When a transfer of sovereignty occurs and the successor is generally recongnised as recovering a

previous state of independence, the question arises whether the successor is bound by territorial grants or
recognition of territoria changes by the previous holder.
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No human transactions are unaffected by time. Its influence is seen on al things subject to change ...
For the security of rights, whether of states or individuals long possession under a claim of title is
protected, And there is no controversy in which this great principle may be invoked with greater

justice and propriety than in a case of disputed boundary
(79) Nuno Sergio Marques Antunes Op, Cit., P. 369— 370.
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(82) The Moroccan argument based upon personal alegiance and Idamic significance, is the crucia factor in
Moroccan political systems. These internal aspects should, however, be understood in the light of the
specia nature of the Idamic concept of state which did not accept borders with the then Mudim
community (Dar-e-Adam). Therefore, Moroccan territorial sovereignty extended, as for as, religious
authority of the Sultan. When European colonisation commenced, Morocco divided into the territory
which was fully under the control of the Sultan and those territories which detached, where the
inhabitants did not possess a great deal of power and were, In fact under submission, nevertheless, the
latter territories were till part of Morocco since the inhabitants acknowledged the spiritual authority of
the Sultan and this was not denied by Spain. Thus, these religious ties maintained political allegiance
which were evidenced by documents dealing with the appointment of Caids. Moreover, the allegiance of
the Sahrawis maintained by the imposition of Koranic taxes and custorns levies, as well as, the payment
of special homage on the succession of every Sultan. the Sahrawis local |eaders represented the Sultan in
Western Sahara and, therefore, they were the agentsin control of thisterritory.

(83) Omar A. Bakhashab, The Organisation of African Unity and Regional Disputes, a Study of African
Conflicts, Unpublished Thesis for the Doctorate of Law, Presented to the School of Law, at Glasgow
University, Glasgow, 1984, PP. 290 - 328.

(84) Treaty of Peace signed in Lausanne, July 24, 1923, by the British Empire, France, Italy, Japan, Greece,
Romania, Serb-Croat- Slovene States and Turkey.
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(89) T.O Elias, The Doctrine of International Law. AJIL, vol. 74, 1980, P. 285.
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(90) In the case of the terra nullius the state which is in the course of consolidating title is in principle entitled
to carry out acts of sovereignty, the important difference is that whereas the terra nullius is open to
acquigition by any date, the territory subjudice is not susceptible to occupation, since the express
conditions for its attribution may have been laid down already, and in any case there is an existing
possessor whose interim possession may have received some form of general recognition.

NEE=VYA 2 o 0V AVY 6 ald) iy Al dagdl )l ohodl iy ol J o) 0 5l 1Otk sl (2Y)
(92) R. Y. Jennings, The Acquisition of Territory in International Law, Clarendon Press, Oxford, 1967, P.34.
(93) Article (16) of the Treaty of Lausanne provides that ““... Turkey hereby renounces al rights and title,

whatsoever, over or respecting the territories situated outside the frontiers laid down in the present treaty

and the idands other than those over which her sovereignty is recognised by the said treaty, the future of
those territories and idands being settled or to be settled by the parties concerned...””.

(94) R. Y. Jennings, General Coursesof International Law, R. C. A. A. I., val. I I, 1967, PP. 425-450.
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(97) Nuno Sergio Marques Antunes Op. Cit., PP. 356 — 366.



VAN AN o G A e Y1 83l S bl el e g oSl

s (£ 5 crme Bl Ao B3l i)l G i 8 356 (6 2T sl Lol sl
ST s st A g e Baleadl JUinh andl g5 BY) s Balend) 3000 3 el 6 2
ilaly eVl (o3lasVl ay 5SS 3y wBY) Mg 2yl SN Bl (3 3 56
Ol Bl (3 0,1 dpomty g B3leedl 3 o) Mgy s ) 25 S sl gl a5 Sl
P s ) e 5 Bl Lde Gl ) 0

s, Slialall ¢ sz gn 3 2V AVA pld ol & il L a8l dxb - 2l e
gl Lgma pl Al saalan 1S e Sl Ky o) O o o s eliad) Bhomnall
S Il o)) By o B A gl B3l s )l &y, L0 YL Al &)L
Slaalall sbaal e @3y 2V AAA—2 Y AAY ple Joadh &l ) del B piid s £ 5
ialall 2 gl laalall ool 1ig y slial i)l T e 3 9l 5 50d L diledd)
= BY o & 05 ssle olalall odis O @10 Ayl ) Bl Jaxs 2 5 gald
S RCREBF IV BT EU RUS PR ST RN SR PR HEFCINI AR EV S RO
5,2l s (y e JY1 e s U S Yoadsdh oyl 0 LY e sV aAA
Mia amey T s kel g salas 5 Al G ikl y LY s () sl
gl 2l g con A 53 Slialas Lgs 31 ol s gad b e ale flas )1 2l OF il
o Aoy ale Uil e baled) o cliam Ly g5 0T 5 ) ouSToldY) s (3 50
o S A s a6l lesl L) sy 0 sl ) b e Wy 3
il o U L) oy ey Lol 1)y Lags 34 s Uy ) 540 s sl
Lol e oy Ll by Jsadl o))l s L) ) Uo7 21 a8y ple D)
SV g A e S L e

302y Ll ol Lgin (olasVl gl Las o g ) el (3 85l 5 5l Bl 542 o & (3

Lol Wy ad pall a Al el w15 13 5 5LAN Bladl 3 pad) e 550 ) L0V moy L

ey Al gl dais o jar \sguigﬂg}mo)w)ﬂscm\ M e g gl aadl gl

E RO VIR PR RO P E AR W WP JE RO P A WV NEN R PRI BUPR S SCIN I U

i Saledl Ozl gt oy Lo iy gl pn Lo b e Ly g 0 37 ) 2yl D)l s
cd G el e e e WL L sy Loy 6 2T s ) W T LIS
CYVY=YVY u’u“&\“@’f‘ g@;ﬂ’;)waﬁw\%&ﬂ\:mﬁiﬁgg&;(qm

(100) Bernard H. Oxman, Op. Cit., PP. 669 — 670.

(101) Ibid, PP. 670 671..
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(102) O, Connel D., State Succession in Municipal and International Law, Cambridge University Press,
Cambridge, 1953, P. 465 E<t.
(103) Bernard H. Oxman, Op. Cit., PP. 673 -374.
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(106) Bernard H. Oxman, Op. Cit., PP. 670— 671 .

(107) In the decision, the arbitrators explicitly affirmed that an arbitral tribunal must have entire freedom to
estimate the value of assertions by the parties, and conclude asserting that the value and weight of any
assertions can only be estimated in the light of all evidence and all the assertions made on either side of
facts which are notorious for the tribunal.

(108) Nuno Sergio M ar ques Antunes, Op. Cit., 372.

(109) Brownlie, lan, Principlesof Public International Law. Oxford University Press, Oxford, 1966, P. 151 E<.

(110) Johnson, D. M. N., Acquisitve Prescription in International Law, B.Y.B.I.L. vol. 13, 1950, P.332. Est.

(111) Bowett D., Estoppel Before International Tribunals and its Relations to Acguiescence, BYBIL, vol. 63,
1957, P. 176 E<.
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(112) Schwarzenberger G., A Manual of International Law, Stevens & Son, London, 1967, P. 631 Est.
(113) Brownlie, I, Principlesof Public International Law, University of Oxford Press, Oxford, 1966, P. 151 E<.
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(114) In the decision, the arbitrators explicitly affirmed that an arbitral tribunal must have entire freedom to
estimate the value of assertions by the parties, and conclude asserting that the value and weight of any
assertions can only be estimated in the light of all evidence and all the assertions made on either side of
facts which are notorious for the tribunal.

(115) Inter alia, the types of facts provided by the two states including references to: the conduct of other
disputing state, in relation to the claims of each state, in particular, the non-existence of protests, in
relation to certain acts or activities, the conduct of third states, including diplomatic correspondence,
international treaties, both ratified and not ratified, cartographic and historical materials from severa
sources, the exercise of criminal jurisdiction and traditional system of resolving disputes are mentioned,
official vists by representatives of states to idands, the exercise of legidative jurisdiction, both recent
and from colonial times, officer petroleum activities, their regulation and concession of grants, acts of
diverse nature suggestive of exercise of administration and control, licensing commercial, scientific and
touristic activities and environmental protection, construction and ingtallation of lighthouses and
geodetic stations, along with all related regulatory and inspection activities, in relation to people,
employment, provisions, maintenance and repair, the geographic unity of idands and mainland, display
of military force on, over and around the islands, aswell as, aerial and naval patrolling activities.

(116) Nuno Sergio M arques Antunes, Op, Cit., P. 372.

(117) Similar appraisal were carried out in other cases involving territorial disputes as the Idand of Palmas
Arbitration, and the Eastern Greenland, Minquiers and Ecrehos, Burkina-Faso Mali and Land, Idand and
Maritime Frontier Dispute Cases.
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(120) Nuno Sergio M arques Antunes, Op. Cit., PP. 372— 373.

(121) Case Concerning the Delimitation of the Maritime Boundary in the Gulf of Maine Area, Canada V.
USA, ICJ Report, 1984, PP. 246-307.
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(122) I CJ, Report 1969, P. 26 E4t.

(123) Ibid, P. 306 .

(124) Hoing F., International Law and the Transfer of Mandated Territories, JCLL, vol. |1, 1963, PP.204-211.
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(126) Hyed, Cheney, Maps as Evidencein International Boundary Disputes, AJIL, val. 15, 1933, P. 217 Est.
(127) Munkman, A., Adjudication and Adjustment, International Judicial Decison and the Settlement of
Territorial and Boundary Disputes, BYBIL, vol. 46, 1972, P. 97 Est.
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(128) Murty T., Boundaries and Maps, AJIL, vol. 12, 1964, P. 381 Est.

(129) Weisberg G., Maps as Evidence in International Boundary Disputes as Reapraisal, AJIL, vol. 33, 1963,
P. 204 E<.

(130) Nuno Sergio M arques Antunes, Op. Cit., PP. 374— 376.

(131) hid, P. 375.
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(133) Re. ICJ Report, 1986, P. 573 E<t.

(134) Bernard Oxman, Op. Cit., PP. 675— 781.

(135) Inter alia, The types of facts provided by the two states including references to: The conduct of other
disputing state, in relation to the claims of each state, in particular, the non-existence of protests, in
relation to certain acts or activities, the conduct of third states, including diplomatic correspondence,
international treaties, both ratified and not ratified, cartographic and historical materials from several
sources, the exercise of criminal jurisdiction and traditional system of resolving disputes are mentioned,
official visits by representatives of states to idands, the exercise of legidative jurisdiction, both recent
and from colonial times, offshore petroleum activities, their regulation and concession of grants, acts of
diverse nature suggestive of exercise of administration and control, licensing commercial, scientific and
touristic activities and environmental protection, construction and installation of lighthouses and
geodetic stations, aong with al related regulatory and inspection activities, in relation to people,
employment, provisions, maintenance and repair, the geographic unity of idands and mainland, display
of military force on, over and around the isands, aswell as, aerial and naval patrolling activities
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(140) Bernard Oxman, Op. Cit., P. 672.

(241) Including licensing activities in the waters off the idands, fishing vessel arrests, other licensing activity,
grating permission to cruise around or to land on the idands, publication of notices to mariners or
pilotage instructions relating to the waters of the islands, search and rescue operations, the maintenance
of naval and coastguard patrols in the waters around the idands, environmental protection, fishing
activities by private persons, other jurisdictiona acts concerning incidents at sea, Bernard H. Oxman,
Op, Cit., PP. 677— 678 .

(142) Including public claimsto sovereignty over the idands, |egidative acts seeking activity on theidands.
(143) Bernard H. Oxman, Op, Cit., PP. 677-678.
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(180) Nuno Sergio Marques Antunes, Op, Cit., P. 379.

(181) They are named northeast Haycock, Middle Haycock and Southwest Haycock and are about 3
nautical miles from three foot rock and 6 nautical miles from Suyul Hanish.
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(182) That fact is that thisidand lies well to the west the equidistance line computed from the mainland seems

also to have been afactor in the division.

(183) Bernard H. Oxman, Op. Cit., PP. 674 675.

(184) It is not absolutely clear what the tribunal to analyse the evidence related to the construction and
maintenance of the lighthouses before the specific assessment of the effectivenes, while doing the
opposite with the evidence related to maps and petroleum exploration, two reasons can be suggested,
firgt, the juridical relevance of the construction and maintenance of the lighthouses seems to go beyond
the dtrict assessment of effectivites, second, the prominent historical element in the study of the
lighthouses makesiit alogical sequencein the Tribunal analysis.
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(186) Miquiersand Ecrehos. Frence V.U.K. ICJ, Report 1953, val. ||, P 48 Es.
(187) Nuno Sergio M arques Antunes, Op, Cit., P. 380.
(188) Ibid, PP. 380-381.
(189) The Chamber of the ICJ by not accepting the argument of acquiescence put forward by Canada seems to
have denied that correspondence is not an international legally binding nature.
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(191) D.W. Bowett, The Legal Regime of Idandsin International Law, Longman, London, 1975, PP.43-49.

(192) O. Connéll, D. P, The International Law of the Sea, val. I, Themes& Hudson, London, 1982, PP.108-109.
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(199) Reisman, W. Michael, The Supervisory Jurisdiction of the International Court of Justice, International
Arbitration and International Adjudication, Recueil Des Cours, val. |1, 1996, P. 258,Est.
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(202) Award of the Arbitral Tribunal in the First Stage of the Proceedings, Op. Cit., Para513.
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(203) The Mohabbakahs and the Haycocks have negligible dimensions when compared to the Idands of Jabal
Zudar and Hanishs.

(204) According to the Yemeni view, the principle of natural of geographical unity is corollary of the concept
of traditional title operating in conjunction with evidence of the exercise of acts of jurisdiction or
manifestations of state sovereignty. Eritrea denied the existence of any kind of contiguity, relationship
between the Arabian Peninsula and the disputed idands and recourse to kind of leapfrogging reasoning
to support its own argument of contiguity. This principle appears to bear the same content as the
argument of contiguity offen put forward in territorial disputes since 16th. century.

(205) Nuno Antunes, Op. Cit., P. 379.
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(207) The Islands of Jabal Zugar, Greater Hanish, Lesser Hanish Suyul Hanish are the main idands
having areas of respectively 102, 26, 14and 6 sg. km.
(208) Nuno Antunes, Op, Cit., PP. 379-380.
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(209) Bernard H., Oxman, Op. Cit., PP. 680-681.
(210) Nuno Antunes, Op. Cit., P. 380.
(211) Ibid. P. 381.
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(213) The Law of the Sea UN Convention on the Law of the Sea, UN, New York, 1983, P, 39 Est.
(214) I1CJ. Report, val. I 1, 1953, P. 48 Est.

(215) For the Purposes of this Convention:

(a) Archipelagic state means a state constituted wholly by one or more Archipelagos and may
include other idand.

(b) Archipdlago means a group of idands including parts of idands, interconnecting waters and
other natural features which are so closdly interrdlated that such idands, waters, and other
natural features, form an intertrinsic geographical, economic and political entity or which
historically have been regarded as such.
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(218) schfield, Richard A., Idand and Maritime boundary of the Gulf, Fornham Common, London,
1988, PP.13 - 140.
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International Arbitration between Y emen and Eritrea
Related to The Territorial Sovereignty over the Islands
Situated in the South of the Red Sea

OMAR A. BAKHASHAB
Associate Professor,
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Faculty of Economics & Administration
King Abdul-Aziz University, Jeddah, Saudi Arabia

ABSTRACT: In December 1995 Eritrean and Yemeni armed forces clashed in one of the
idands situated off the coast of these two states in the Red Sea, greater Hanish. However
behind the incident was a dispute concerning, inter alia, the territorial sovereignty over
several uninhabited idands in the area, the definition of the maritime boundary between
the two states and the use of the waters surrounding the idands by fisherman of both
states. Undoubtedly, this dispute is deeply rooted in the history of the two states and their

peoples.

The initial willingness of the two states involved to resolve the dispute peacefully
and within legal parametors seems not to have disappeared after the Award of October
9, 1998. On the contrary, soon after, the announcement of the decision by the Tribunal,
br?tréY_emmi and Eritrean high officials expressed the intention of their states to abide by
the decision.

The Award which embodies a decison seems to achieve a well-struck balance
between individual justice and the need for predictability demand by international
society. Noteworthy, is the fact that this decison appears to have redligtically taken due
account of two major facts, on the one hand, it pondered the nature of International Law,
as a legal order, where the lack of a mechanism for enforcing judicial decision which can
only be counterbalance by voluntary compliance. On the other hand, it took into
consideration the main objective of adjudication, the sound and lasting settlement of this
disputes.

The second and fina phase of the settlement of this dispute dedlt with the
delimitation of the maritime boundary between the two states. In principle, it is a
delimitation between opposite states, the use of the equidistance line as a point of
departure for the delimitation may not raise any controversy . The fact is that the idands
are all uninhabited and thisislikely to play acrucia part in the delimitation process.

In as much as, the Award does not depart from established precedents, the context of
the International Law of Title to Territory is hereby re — averred. In view of this fact,
greater juridical weight is attributed to geographical considerations of contiguity. This
would assume the intention that formations in Territoridl Sea and the Exclusive
Economic Zone should pertain presumptively to proximate coastal state.



