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Topic one

The title : Contract

-Definition of the contract :

Most of the business transactions are based on promises to be performed at
a later date. These promises whether made by businessmen or by others create
certain rights and obligations and if these rights and obligations are not
enforceable, the business world would be paralyzed. It is with the enforcement
of these promises that the law of contract is concerned. The contract Act does
not lay down the list of obligations that would be enforceable by law but lays
down the rules subject to which rights or duties created by the parties would
be enforced. The parties to the contract can make whatever rules they want,if
these rules are not inconsistent with the provisions of the Act, they would be
enforced by courts of law.The most important part of any contract is the
outline of the terms of the agreement. By comparison, contracts are more
common than agreements. A contract is a written agreement between two
parties stating that both parties shall be legally bound to perform certain
tasks, or refrain from doing certain tasks, as agreed upon between them. This
term is often used to describe transactions of any kind, including sales,
services, the transfer of ownership of property, or a combination of different
types of transactions. An individual, business organization, or government
agency can enter into a contract with another person. Throughout a contract,
more than two individuals may be involved. In most cases, the parties to a
contract only have duties and rights arising out of that contract if they
participate in that contract.



There are two primary responsibilities of contract attorneys, i.e., the
creation of contracts and the enforcement of those contracts. A high-value or
complex transaction requires the help of these legal advisors to ensure that
parties have a legally binding contract that is fair, straightforward and easily
understood. An experienced contract attorney can mediate a solution if one of
the parties breaches the contract, or litigates the matter in court if the other
party fails to uphold their end of the agreement.

A contract lawyer can work in many different professional settings. Some
of them open their practices in which they provide contract legal services
independently or in collaboration with other attorneys. Some lawyers work as
in-house counsel for large corporations or companies that enter into contracts
on a regular basis and require regular legal oversight. Others work in large
law firms that specialize in different areas of law and assist their clients with
creating and enforcing contracts.
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-An agreement (Agreement= Offer or proposal +Acceptance) :

An agreement enforceable by law is a contract.” Therefore, a contract has
two important elements, one is the agreement, and the other is the
obligation which is enforceable by law.

Agreement : is the outcome of the consensus between the parties who enter
into a contract, Thus, the promise made between them, represents
concurrence of their minds. These would not be an agreement if the parties
do agree but not on the same thing. In the same sense, Thus, consensus is not
sufficient. There has to be consensus concerning the higher ideals of the
contract. An agreement is defines as “Every promise or every set of
promises forming consideration for each other”.

Offer (Proposal): Offer [(proposal) “When one person signifies to another
his willingness to do or to abstain from doing anything with a view to
obtaining the assent of the other to such act or abstinence, he is said to make
A proposal.

Acceptance : has been defined as“When the person to Whom the proposal
Is made, signifies his assent thereto, the proposal is said to be accepted. A
proposal when accepted becomes a promise”.
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Promissory: A person who makes the promise is called the Promissory or
the Offer . And the person to whom the proposal is made is known as
Promise or Offeree. In case an agreement is a set of promises, then a person
becomes a promissory and promise. Thus if there is an offer, acceptance
and consensus ad idem between the parties, there is an agreement.
However, this agreement does not become a contract unless there is a
corresponding obligation, i.e., enforceability at law.

Obligation: It is the legal duty of a person to carry out what he has promised
to do or not to do. All agreements are contracts if they are made by the free
consent of the parties competent to enter into contract, for a lawful
consideration and with a lawful object and not hereby expressly declared to
be void. Therefore, a person becomes legally bound to do what he has
promised to do only if the following conditions are fulfilled.
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-Essential elements of Contract:

Capacity of the Parties: Only those persons who are competent to enter into
a contract can create valid obligations. A minor, a lunatic, a drunkard etc.,
suffer from flaw in capacity to Contract and therefore the contract made
with them can "'t be enforced against them.

Free Consent: Absence of consent does not create a legal obligation. For
an agreement to become a contract the parties to an agreement should give
their consent to the agreement out of their own free will. It should not be
induced by coercion, undue influence, fraud, misrepresentation, etc.
Lawful Consideration and Object: Consideration means something in
return.” E.g. A promises to give his bike to B for no money, here, there is
no consideration, hence no obligation. Without consideration a promise
can''t be enforceable by law. However, consideration need not be in money
or in kind. It may be of an act, abstinence, a promise to do, or not to do
something. But consideration should belawful.
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-Kinds of contract :

A contract can be as simple as a handshake agreement for the performance
of an assignment or as formal as a written document. Written or oral



agreements may be witnessed, sealed, or signed. It was once thought that
sealed contracts were legally enforceable. Business law today recognizes
several types of contracts, including implied contracts; sealed contracts are
less common in business transactions.

The following are the types of contracts under business law:

-Contract based on performance :

a-Executed contracts :Executed contracts are signed contracts that
establish contractual relationships between the parties. After the agreement
has been fully signed, both parties commit to upholding the legal obligations
outlined in the contract. A contract that has been executed can refer to an
agreement reached between two or more parties with signatures, as well as
a contract that has not only been agreed to but also has been executed. In
both cases, the definition that has been used is legally valid and can be
applied per the context.

It is the date on which all parties have signed the hard copy of the contract
that defines the execution date of a contract. It is important to distinguish
between the execution date and the effective date, which denotes the time
when the agreement within the contract becomes effective. As an example,
consider signing a lease agreement on a new home in your town. As soon
as you sign the contract, it is considered to be executed since you intend to
occupy the unit and everyone agrees to the terms of the agreement. The
effective date, however, is not until the move-in date. The effective date of
your agreement is the date on which all of its terms will commence taking
effect. This means that the agreement will become legally binding upon this
date.

b-Executory contracts : In an executory contract, both parties have yet to
fulfil their obligations under the agreement. A future consideration is
provided for the promise made in such a contract. For example, A proposal
to sell certain shares to B. The offer is accepted by B. Now under this
situation, neither A has yet delivered the shares, nor B has paid the price.



The majority of executory contracts involve two parties, one a debtor and
the other a borrower. The complexity of some contracts is greater than
others.

There are a variety of executory contracts, including the following:

1-Lease of rental housing: The tenant pays the landlord for the use of the
space for a set term.

2-Lease of equipment: The equipment is provided by the renter, and the
loaned equipment is rented by the borrower.

3-Development contract: An owner pays the contractor when a certain
milestone is reached on a building, or the contractor performs certain
duties for the owner.

4-Car lease: A consumer leases a car from a dealership and leases the
vehicle in exchange for the payments.

5-Licenses of intellectual property: The licensor refrains from suing as
long as the licensee only makes use of the IP as described in the license.

Partly executed and partly executory contracts :

Partly executed and partly executory contracts : are those contracts in
which one party has completed his obligations and the other party is still
obligated. Take an example where A’s shares are being offered to B. The
offer is accepted. B has yet to pay for the shares that A has already
delivered.

Unilateral contracts : A unilateral contract has only one party. The contract
usually comes into existence when only one party makes a promise for
himself/herself, but it is open and free to be fulfilled by anyone who wants
to or can do so. In such a case, only one party is obliged to fulfil his/her
promise. A contract will only be deemed valid when the promise of one party
has been fulfilled. Unilateral contracts include, for example, insurance
policy contracts, which are usually partially unilateral. A unilateral
contract entails only one contractual obligation on the part of the offeror.
The offeror has an obligation under unilateral contracts.



Unilateral contracts are those in which the offeror promises to pay for
certain activities that are open to other parties and may be random or
optional for them. A unilateral contract is enforceable under contract law.
Yet generally, legal issues do not arise until the offeree asserts that he or
she is entitled to remuneration based upon the performance of certain acts.
However, legal disputes usually arise when the offerer does not pay the
agreed-upon amount. In such situations, a breach of contract must be
determined based on the terms of the contract and if it can be shown that
the offeree is entitled to be paid for certain acts.

Bilateral contracts: Bilateral contracts are agreements signed by two
parties in which both parties agree to fulfil their part of the bargain. In
bilateral contracts, the offeror and the offeree typically have equal
obligations or consideration, though this need not always be the case. A
bilateral contract is sometimes referred to as a side deal in several cases,
such as in multilateral trade negotiations. Hence, both the parties are
involved in the general negotiations, but may also find it necessary to
negotiate a separate contract that addresses the specific interests they have
in common. Examples of bilateral contracts include sales agreements,
leases, and employment contracts.

Most binding agreements are bilateral. The parties are both obligors (those
who are obligated to each other) by their promise, and obligees (those
bound by a promise) based on the other party’s promise. Contracts are
signed to ensure that they are clear and legally enforceable. As mentioned
above, bilateral contracts can include a sales agreement. Under this case,
in exchange for the title to a car, the buyer may agree to pay the seller a
certain sum, and in exchange for the sale amount, the seller delivers the car
title. A breach of contract occurs when either party fails to fulfil his/her
responsibility.

Contract Based on validity or enforceability :

1.Valid Contract: It is an agreement which fulfils all the essentials of

Enforce ability and can be enforced by either of the parties at the courts of
law.



2. Voidable contract: An agreement which is enforceable by law at the
option of one or more of the parties thereto, but not at the option of the
other or others, is a Voidable Contract.” This arises where the consent of
one of the parties to the contract is not free.

-Based on the mode of formation :

Express contracts :An express contract is the result of interactions between
two parties in the course of which they discuss the terms of the agreement
and the commitments made. This contractual agreement shall not
necessarily be formal and need not be in writing. What it requires is that the
parties clearly state their intentions in the agreement. Contracts are usually
formed by express agreement. In other words, the contract could be formed
verbally or orally, or it may be accomplished in writing by a formal
contract, click-wrap agreement, shrink-wrap agreement, exchange of
emails, letters, WhatsApp, or other communication methods. An online
trading platform can electronically accomplish this.

The contract is partially formed orally and partly in writing: some of it is
written, and some of it is spoken. As an example, the parties might have a
conversation through an email exchange, in which a contract is formed. A
conversation’s words are incorporated into the contract, as are the emails’
contents. In the email exchanges, the proposal might be outlined and the
price for services may be discussed.

Implied contracts : In an implied contract, one or more parties have a
legally binding obligation based on the actions, conduct, or circumstances
of the other. This type of contract has the same legal force as an express
contract, which is a contract entered into by two or more parties voluntarily
and verbally or in writing. On the other hand, implied contracts are
presumed to exist, but they need not be confirmed in writing or verbally.

Quasi-contracts : is a retroactive agreement between parties who had no
previous obligations towards each other. It is imposed by a judge to right a
situation where one party gains an advantage at the expense of another.

Payment is expected when the goods or services are accepted. A quasi-
contract is an agreement between two parties when the second party has
possession of the first party’s property. There need not be a previous



agreement between the parties. Due to its construction in a court of law, the
agreement is legally binding, so neither party has to agree to it. In situations
where one party has an advantage over another, the quasi-contract is
designed to create a fair outcome. One of the main purposes of the contract
IS to prevent one party from unfairly benefiting from the situation at the
expense of the other. An agreement with these terms might be imposed when
a party accepts goods or services without having requested them. Payment
Is then expected when the goods or services are accepted. A quasi-contract
IS an agreement between two parties when the second party has possession
of the first party’s property. There need not be a previous agreement
between the parties. Due to its construction in a court of law, the agreement
iIs legally binding, so neither party has to agree to it. In situations where one
party has an advantage over another, the quasi-contract is designed to
create a fair outcome.

Contracts effected through e-commerce are called electronic contracts
since they are often signed without parties having to meet each other. They
are typically commercial agreements conducted electronically. In addition
to traditional agreements, the Indian Contract Act, 1872 recognizes oral
contracts as long as they are made with the free consent of parties
competent to contract, for a lawful consideration, and a lawful purpose;
they must not be declared void by express provision. Consequently,
nothing in the Indian Contract Act prevents electronic contracts from
being enforced if they meet all the essentials of a valid contract.

E-Contract : An essential component of a valid contract is free consent.
Typically, e-contracts do not allow for negotiation, and they are viewed as
‘take it or leave it transactions. It has been held that unfair contracts are
void in India when they involve terms of a contract negotiated by two parties
in which one party holds a dominant position and the terms of the contract
were negotiated between those two parties.

It is not possible to regulate e-contracts in India. A few provisions of the
Indian Evidence Act, 1872 and the Information Technology Act, 2000
provide recognition and regulation of e-contracts. There are detailed
provisions in the I.T. Act governing attribution, acknowledgement, and
dispatch of electronic documents. According to the IT Act, a proposal, an



acceptance, a revocation of a proposal, and a revocation of an acceptance
can be stated in electronic form, and these things shall not be deemed
unenforceable solely because they were expressed via such electronic
means.
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Business law terminology :

-Agreement: a pact, convention, or treaty between nations, sub- national
entities, organizations, corporations.

-Contingent Contract : is a Contract which has to do or not to do
something.



-A quasi-contract (or implied-in-law contract) : is a fictional contract
created by courts for equitable, not contractual purposes
-A partnership: is an arrangement where parties agree to cooperate to
advance their mutual interests.
-Insurance law : is the name given to practices of law surrounding
insurance, including insurance policies and claims.
-The Holder in Due Course : doctrine is a rule in commercial law that
protects a purchaser of debt.
-Drawer : the person (or bank) who is expected to pay a check when it is
presented for payment.
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